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आदेश / O R D E R 
 

 PER PAVAN KUMAR GADALE  JM: 

     The appeal is filed by the assessee against the order of 

the Commissioner of Income Tax (Appeals)(CIT(A))-48, 

Mumbai passed u/sec 143(3) and U/sec 250 of the Ac. The 

assessee has raised the following grounds of appeal: 
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“ The Ld. CIT(A) erred on facts and in law by not allowing the 

business loss of Rs. 2,31,42,313/- and restricting the 

allowability of business loss, to the payments made upto the 

date of 06.11.2008 only, at Rs. 3,92,00,000/- out of the 

aggregate business loss, being advances given to contractor for 

repairs, maintenance and renovation of appellant company’s 

Hotel of Rs. 6,23,42,313/-“ 

2. The brief facts of the case are that, the assessee 

company is engaged in the business of construction and 

running hotels and resorts. The assessee company has filed 

the return of income for the A.Y 2017-18 on 31.10.2017 

disclosing a total income of Rs. Nil. The case was selected 

for scrutiny for examining the fallowing issues (a) 

Deduction & Deposit of TDS (b) Investments / advances 

loans & (c) Expenses incurred for earning exempt income.   

Subsequently, the Assessing Officer (AO) has issued the 

notice u/sec143(2) and u/sec142(1) of the Act through 

ITBA, and found that  the assessee had an operational 

Hotel in Hiranandani, Powai, Mumbai and  had commenced 

the construction  of Hotels in other places. The AO on 

perusal of the information, return of income and audited 

financial statements find that the assessee has written off 

by way of sundry balances Rs.6,24,02,772/- and the AO 

has issued show cause notice to explain the justification of 

claim, whereas the assessee has filed the detailed reply on 
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16.10.2019 explaining the  nature of claim of writte off of 

sundry balances and reasons  referred at Para 5 of the 

order.  Whereas the AO has dealt on the information and 

details and has observed that the assessee has commenced 

hotel repair and renovation during the year 2008 and for 

which it  has advanced the money to contractor M/s Design 

N Build. Since the  repair work was not to the expectations 

of the assessee, therefore the dispute arise  and the 

contractor neither returned the money nor improved the 

quality of the work and the  advance amounts paid was 

standing in the name of the contractor in the books of 

account. Whereas in F.Y 2016-17 i.e  based on  the expert 

opinion report dated 15.04.2016, it was confirmed that  the 

substandard quality of the work was carried out by the 

contractor, and the assessee has claimed the balances/ 

advances in the name of the contractor as written off and 

debited to profit & Loss account.  

3. Further the assessee has   submitted the   explanations 

on the facts and  the genuineness of the claim of expenses/ 

repair work, which was not recoverable and has written off  

the debit balance in the repair work in progress  dealt  at 

Para 5.2 of the order. Whereas the AO was not satisfied 

with the explanations and observed that the assessee has 
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disclosed the amount under the loans and advances and  

has claimed  as written off in the profit and loss account. 

Further the assessee could not establish the claim as per 

the provisions under section 36(1)(vii) of the Act. The AO 

observed that the assessee has not incurred any 

expenditure in the  current  financial year and the  amount 

of expenditure of repairs and renovation  was incurred in 

the F.Y 2008-09 to F.Y 2010-11 and the claim takes the 

character of prior period expenses  and has disallowed the 

sundry balances written off of Rs.6,23,42,313/- and 

assessed the total income of Rs. 7,74,00,687/- and passed 

the order u/sec 143(3) of the Act dated 30.12.2019. 

4. Aggrieved by the order, the assessee has filed an appeal 

before the CIT(A), whereas the CIT(A) considered the 

grounds of appeal, submissions of the assessee and 

findings of the AO and  has granted partial relief by 

sustaining the disallowance to the extent of Rs. 

2,31,42,313/- and granted relief in other grounds of appeal 

and partly allowed the assessee appeal.  Aggrieved by the 

order of the CIT(A), the assessee has filed an appeal before 

the Honble Tribunal. 

5. At the time of hearing, the Ld. AR submitted that the 

CIT(A) has erred in sustaining the  partial disallowance 
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though the assessee has incurred the expenditure in the 

earlier years and complied with the accounting policies   

and are disclosed in  the  audited financial statements.   

The Ld. AR contentions   are that the assessee has 

advanced the amounts to the contractor in the earlier years 

for conducting repairs of it operation hotel in Mumbai, 

since the repair work conducted by the contractor was of  

substandard quality and in the F.Y 2016-17, as per the    

terms and  conditions, it  was referred to the dispute 

resolution process  and as per the expert report, the 

contractor is directed to refund the payments received from 

the asssessee or redo and complete the work  within 3 

months  from date of expert report dated 15-04-2016. Since 

the contractor has not completed the work nor refunded the 

payments received, within the stipulated period. The 

assessee has written off the claim in the F.Y.2016-17 and   

the Ld. AR substantiated the submissions with the factual 

paper book, judicial decisions, and synopsis and prayed for 

allowing the appeal. Per Contra, the Ld.DR relied on the 

order of the CIT(A). 

6. We heard the rival submissions and perused the material 

on record.  The sole grievance envisaged by the Ld.AR that 

the CIT(A) has erred in sustaining the  partial disallowance   
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of sundry balance written off in repair works  irrespective of  

the facts that the assessee has made payments to 

contractor in earlier years  for repairs and renovation of the 

assessee hotel. Since the repair work was not to the 

expectations of the assessee, therefore the dispute arise 

and the contractor neither returned the money nor 

improved the quality of the work and the amount of 

advance paid was standing in the name of the contractor in 

the books of account. Whereas in F.Y 2016-17 i.e  based on  

the expert opinion report dated 15.04.2016, it was 

confirmed that  the substandard quality of the work was 

carried out by the contractor, the assessee has claimed the 

balance/ advances in the name of the contractor as written 

off and debited to profit & Loss account. The Ld. AR has 

referred to the terms and conditions  with the contractor as 

per the  agreement dated 21.12.2007 for repairs and 

renovation  of the entire hotel for total consideration of 

Rs.12 Crores  placed at page 119 to 140 of the paper book. 

Whereas in the financial year  2008-09, the assessee has  

debited  aggregate amount on account payment/ advances 

of  Rs.6,23,42,313/- towards “ repair works in progress” 

paid to Design N Build contractor, as per the ledger 

account placed at page 186 of the paper book and are 
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disclosed under  “Loans and Advances” in the balance 

sheet. But due to none satisfactory  repair works of the 

contractor, the assessee has stopped making further 

payments after 7.11.2012 and the Ld.AR demonstrated the 

letters and details of work list acknowledged  by the 

contractor placed at page 141 to 155 of the paper book. 

Further the contractor has demanded the balance payment  

of amount as per the agreement. whereas the assessee has 

advanced the amounts to the contractor in the earlier years 

for conducting repairs of it operation hotel in Mumbai, 

since the repair work conducted by the contractor was of  

substandard quality and in the F.Y 2016-17, as per the    

terms and  conditions, it  was referred to the dispute 

resolution process  and as per the expert report, the 

contractor is directed to refund the payments received from 

the asssessee or redo and complete the work  within 3 

months  from date of expert report dated 15-04-2016. Since 

the contractor has not completed the work nor refunded the 

payments received, within the stipulated period and the  

assessee has written off the claim in the F.Y.2016-17 as it 

was crystallized based on the expert report. Whereas in the 

appellate proceedings, the CIT(A) has accepted the  repair 

expenditure in respect of the year under reference but not 
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of the earlier years and accepted the expenditure as 

allowable and incurred for the business purpose. Whereas 

the CIT(A) has accepted the payments made  up to letter   

dated 6.11.2008 and allowed the claim, but subsequent 

payments made after dispute arise was not allowed. At this 

juncture, we consider it appropriate to refer to the 

observations of the CIT(A)  in granting partial relief  dealt at 

Page 23 Para5.10 &5.12 of the CIT(A) order  read as under: 

 

“5.10 On careful consideration, I am in agreement with the Id. 

AR that the contract work was started as per the agreement 

dated 21.12.2007 and payments were made in the light of 

various clauses of the agreement. Payments were treated as 

advance to the contractors and not debited to the P&L account 

in the respective years. It also appears from various 

documentary evidences filed that since the appellant was not 

satisfied with the repair work of the contractor it started 

highlighting this through various letters beginning from 

November 2008. The first of such letter was issued on 

6.11.2008 where it is clearly mentioned that the progress is 

very slow, the work is not at all satisfactory and of very poor 

workmanship and material used are of poor quality. Hence, the 

claim of the AO that loss is of prior period nature and not 

allowable during the year under consideration is not as per the 

books of accounts of the appellant where the amount was not 

debited but treated as advances to the contractor only. Non 

admissibility of prior period expenses can be attempted by the 

AO in view of the general accounting principle but in the 

present case, the amount represents loans and advances and 

forming part of the balance sheet and cannot be given similar 

treatment. 
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5.11 In my considered view, the loans and advances which are 

given for business purpose but neither recoverable nor the work 

getting completed on subsequent period per take the character 

of business loss and eligible for write off. The assessee can 

claim deduction of the same when such loss gets crystallised 

on a subsequent period as held in various judicial decisions 

including Hon'ble Bombay High Court mentioned in the 

preceding paragraphs. Now only question to be answered is 

how much business loss has actually taken place which can be 

allowed in the present situation. In my view, till the came to 

the knowledge of the appellant that the progress of work by the  

contractor is very slow, poor and defective work quality 

material and workmanship were undertaken during the repair 

works, there is no reason not to allow such business loss. 

However, when the appellant company issued letter 

highlighting these problems first on 06.11.2008, there is no 

reason to continue with the advances not withstanding poor & 

defect work. When this query was raised, the ld. AR replied 

that it was necessary for the purpose of business as the 

appellant company was expecting that the defective work will 

be redone and completed. However, I do not agree with this 

argument. No prudent business person will keep on advancing 

or handing over the money to a constructor even after the 

defective and non-satisfactory work came to the light and 

letters were being issued to this effect. From the ledger account 

of payment sheet, it is noticed that before the issue of letter on 

06.11.2008, the contractor had raised three RA bills of 

Rs.1,23,32,880, Rs.1,23,32,880 and Rs.1,17,16,236 and 

received payments accordingly. The opening balance as on 

01.04.2008 is Rs.37,00,000 and payments made against these 

three RA bills are Rs.3,55,00,000. Thus the total payment 

works out to Rs.3,92,00,000. The balance payment has been 

made subsequent to issue of defective notice dated 06.11.2008. 

Looking to the overall facts and circumstances, the business 
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loss admissible will be Rs.3,92,00,000 to the extent of which 

the disallowance made by the AO deserved to be deleted. The 

balance amount of Rs.2,31,42,313 is confirmed. The AO is 

directed accordingly. The grounds of appeal no. 1 and 2 are 

partly allowed.” 

 

7. On perusal of the further facts and information, when 

a query was raised to Ld. AR to explain the reasons for not 

claiming the write off in the earlier years, the explanations 

are that  the repair work conducted by the contractor was 

of  substandard quality and in the F.Y 2016-17, as per the    

terms and  conditions, it  was referred to the dispute 

resolution process  and as per the expert report, the 

contractor is directed to refund the payments received from 

the asssessee or redo and complete the work  within 3 

months  from date of expert report dated 15-04-2016. Since 

the amount was crystallized based on the expert report, the 

asssessee has claimed in the Profit & Loss account in the  

A.Y. 2017-18. The expert report  has considered the terms 

and conditions of the agreement of parties dated 21-12-

2007 and dealt on the factual aspects of work in progress 

and  on the quality issues  and letters/ correspondence 

between the parties. The Expert report is not disputed and 

is placed at page 156 to 158 of the paper book as under: 
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8. We considering the facts and submissions find that the 

CIT(A) has not doubted the genuineness of the transactions 

or the claim but the payments made by the assessee after 

6.11.2008 was not accepted as the assessee has made 

further payments in spite of dispute on the quality of work.  

The contentions of the Ld.AR are that the CIT(A) having 

accepted the payments till 06.11.2008 and allowed 

deduction and there is no reason to reject the claim of the 

asssessee in the subsequent period. It was contented that it 

is very difficult for the assessee after making the 

substantial payments to contractor and work was not to the 

satisfaction and  the assessee has to get the work 

completed and could not stop the payment for  the  

remaining work completion by the contractor. Further 

finding a new contractor  and restarting  the work is 

tedious and time consuming process. Since the assessee 

has realized that the contractor is not able to meet the 

requirements, the assessee has stopped the payments after 

year 2012 and the refused to pay the balance payment out 

of Rs. 12 crores which worked out to  Rs.5,76,57,687/- to 

the contractor  Prima-facie the assessee has incurred the 

expenditure which is not doubted by the AO only on 

technical reasons the CIT(A) observed that the assessee 
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after coming to know the facts of dispute has made the 

payments even after 06.11.2008 and has not allowed the 

payment to the extent of Rs.2,32,43,313/-.We find that the 

CIT(A) has accepted the facts that this expenditure  was 

incurred and disclosed under the work in progress and 

repairs. Whereas in the assessment proceedings, the AO 

has made observations with respect to prior period 

expenses not allowable but the genuineness of the 

expenditure was not doubted. Further the assessee has 

incurred the expenditure  wholley and exclusively for the 

purpose of business and has disclosed in the financial 

statements as per the accounting standards and accounting 

guidelines.  Further the CIT(A) has allowed the payment 

made till 06.11.2008 but only on the one reasons that after 

having knowledge of the  defect the assessee should not 

have made payment and has disallowed but the fact 

remains that the assessee was expecting that  the 

contractor will complete the work/ rectify the defects and 

make good in reasonable time.Since the contractor  has not 

completed the work nor refunded the payments received, 

within the stipulated period the assessee has written off the 

claim in the F.Y.2016-17 based on expert report and 

crystallization of the claim which is not disputed. We 
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considering the facts and circumstances  do not find any  

basis or reasons  by the CIT(A)  in restricting the claim of 

the asssessee and accordingly  direct the Assessing officer 

to delete the  disallowance sustained by the CIT(A)  and we  

allow the grounds of appeal in favour  the assessee. 

 

9. In the result, the appeal filed by the assessee is 

allowed.  

           Order pronounced in the open court on 17.04.2024. 

 

                Sd/-                                            Sd/- 
      (GAGAN GOYAL)                   (PAVAN KUMAR GADALE)  
ACCOUNTANT MEMBER               JUDICIAL MEMBER                                                 
 
Mumbai, Dated 17.04.2024 
 
KRK, PS 
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